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Statement of the Issues

91 The Millers appeal from the Order for Judgment in Bowman County Case
No. 06-2015-CV-00034. This is an adverse possession/acquiescence action. Julie Ann
Sauter as Trustee of the Julie Ann Sauter Living Trust dated February 12, 2014 (Sauter)
claimed ownership in less than 2 acres of pasture located on Miller’s property. The court
concluded that Sauter owned the 2 acres by adverse possession and by acquiescence. The
court also determined that the Millers were trespassing and ordered damages: $1,875 for
removing the “Original Fence”, and $1,875 to replace the “On'ginaﬂ Fence”. Sauter levied
on that judgment and satisfied the judgment. The satisfaction related to a money
judgment. The satisfaction was not voluntary because Sauter obtained the money with a
Sheriff’s levy on the Miller’s bank account. The court awarded attorney fees in the
amount of $5,000 to Sauter.
12 The Millers appeal the trial court’s order for judgment as follows:

a. the trial court erred in quieting title in Plaintiff Sauter in certain real property by
adverse possession because the court mis-applied N.D.C.C. § 28-01-04 in determining

possession for the required 20-year period;

b. the trial court erred in quieting title in Plaintiff Sauter in certain real property
by adverse possession because the court found that the “Original Fence” was a

“substantial enclosure”;

c. the trial court erred in quieting title in Plaintiff Sauter in certain real property
because the following Findings to support elements of adverse possession were not

evidenced by clear and convincing proof:



1. that a barbed wire fence (*Original Fence”) was intended to serve
as a boundary between what is now the Sauter property and what is
now the Miller property;

2. that the Millers had notice of Sauter’s claim of ownership;

3. that Sauter’s claim to the disputed property was hostile;

4. that Sauter intended to own the disputed acres;
5. that Sauter’s claim was open and notorious.
e. The trial court erred in quieting title in Plaintiff Sauter in the subject

property by acquiescence because the Millers did not acquiesce and no proof existed that
prior owners acquiesced during the required 20-year period; and the court mis-applied
N.D.C.C. § 28-01-04 in determining acquiescence. The trial court incorrectly used a 20
year period not eligible to meet the requirement.

13 The Millers appeal the trial court’s order for damages for breaching a lease
agreement and for trespassing because the trial court was in clear error in concluding that
if a party which loses land to another by adverse possession and/or acquiescence, the
losing party is subject to a claim for trespassing from the time when first title matured

(assuming the passage of the proscribed time during which the other elements are

satisfied), not when judgment passes title.

WM The trial court abused its discretion by awarding attorney fees and damages.




JURISDICTION
s The N.D.R. App. P. Rule 3 allows a party to appeal a judgment as of right
from a district court to the Supreme Court. Before the N.D. Supreme Court can consider
the merits of an appeal, it must have jurisdiction. Henry v. Securities Commsr for the
State, 2003 ND 62, 659 N.W.2d 869.
96 N.D.C.C. Title 28 Chapter 27 § 02 provides that an Order which involves
the merits of an action or some part thereof can be appealed. In the matter which is the
subject of Miller’s appeal, after trial, the district court ordered a judgment involving three
chief claims: the court determined the merits of an adverse possession claim, an
acquiescence claim and a claim for trespass, all of which are claims not excluded by
N.D.C.C. 28-27-02. The district court ruled against the Millers on all three issues.
q7 N.D.C.C. 27-05-06 gives jurisdiction of district courts to hear and
determine all civil matters and proceedings.
98 The Miller’s appeal the district court’s Order for Judgment. The judgment
was final on all issues.
T The first of two Notices of Entry of Judgment dated April 14, 2017 was

defective because a copy of the Judgment was not attached as required by N.D.R. Civ. P.

Rule 58(b)(2).
q10 The second Notice of Entry of Judgment was served April 14, 2017. The

Millers moved for an extension of time to file a Notice of Appeal based upon “excusable

neglect”. The motion was granted.



Statement of the Case

q11 On September 28, 2012, the Millers purchased land from Kurt and Katina
Heinrich, some of which lies in Section 13 of Tnshp 129 R 103. (Appendix pp. 45-46 ;
Def.’s Trial Exhibit A). The property is located in Bowman County, North Dakota and
is under title to the Millers.

912 Sauter claims ownership of less than 2 acres of property by adverse
possession and acquiescence. The disputed property is a strip of pasture along the north
side of the NE1/4SW/14 of Section 13: Tnshp 129, R103, the strip being 1,320 ft. long
and varying in width from 52’ inside the Miller property to 80 inside the Miller property
for a total acreage of 1.97 acres. It runs east and west between the NE1/4 of the SW1/4
(Millers) and the SE1/4 of the SW1/4 (Sauter)(Millers to the south and Sauter to the

north). (Appendix p. 56 ; Def.’s Trial Ex. B: Grand River Plat ). The type of property

is grazing pasture for cattle.
q13 Sauter is not claiming under a written instrument.
q14 A barbed wire fence existed which meandered from west to east between

the Miller property to the south and the Sauter property to the north. The fence roughly

followed the actual surveyed boundary line. The fence encroaches to the south onto the

Miller’s NE1/4SW1/4 of Section 13. The fence defines the strip of land which is

disputed.

915 The Millers required water to support their cattle activity. A creek ran

through the land which the Millers purchased from the Heinrich’s and through the land
which was leased from Sauter, but the creek water had turned poisonous and so the

Millers were forced to drill a well to service their livestock. They surveyed October 2013



and drilled a well on the disputed 2 acres. The well is serviced with a holding tank and
solar panels to energize the water well pump. The Millers also had removed the old fence
and built their own fence on the surveyed line. (Appendix pp. 47-48; P’s Ex. 15-
Morowski letter indicating that the fence had been removed prior to the
commencement of the action).

q16 Sauter’s had also leased to the Millers all of Section 13 land owned by
Sauter and also leased Sauter land adjacent to and directly to the west of Millers’
property in section 14. (Appendix p. 51; Def.’s Trial Exhibit F- Grazing Lease from
Sauter to Millers Dated 2/6/2014).

117 Subsequently, On June 26, 2015, Thomas F. Murtha, the attorney for the
Millers, accepted service of a Summons and Complaint upon the Millers claiming
ownership of the 2 acres by adverse possession and acquiescence and claiming trespass.
918 Sauter then aggressively moved against the Millers prior to trial, including
employing discovery abuse, efforts to remove the Millers from the disputed property,
efforts to remove the Millers from property leased to the Millers including an injunction,
termination of lease. (Appendix p. 47-48: P’s Exhibit 15- Morowski letter).

q19 Tom Murtha Sr. was the attorney of record for Millers, but his failing

health caused him to gradually limit his involvement. He was out of the office June and
July 2016, went into a nursing home in August, 2016 and passed January 15, 2017. The

undersigned began assisting around May and eventually finally took over the case.

920 A bench trial was held in Bowman on January 3, 2017. It started at 12:10

PM because of whether problems.



921 Judgment was entered March 23, 2017. Notice of Appeal was filed and
served July 12, 2017, and an Order for Transcript was transmitted to the court recorder

July 19, 2017.




Statement of the Facts

22 The Millers live on a ranch southwest of Bowman, North Dakota

containing about 2,200 acres. They work cattle only and the only crop is hay . Carol

Miller did not graduate high school but did eventually obtain her GED. Jim Miller grew

up in the Amidon area. Both have been involved in farming and ranching all their lives.
Carol testified:

What is your family background?
Farming and ranching.

Did you participate in the farming and ranching activities when
you were, say, in grade school and high school?

Ever since I was old enough to take a pitch fork and pitch hay,
shovel snow and do whatever.

Z R ER

And did that include ranching?
Yes.

And cattle?
Yes. Calving, branding, moving them from pasture to pasture, do
fencing, whatever goes with cattle.

ZR ZR

(Appendix pp. 69-70; Transcript p. 88-89)

923 Jim testified:
Q: And what is your background in farming and ranching, if any?
A: I’ve been farming and ranching all my life.
Q: Did you grow up in the Bowman area?
A: I grew up in Amidon, family farm.

(Appendix p. 79; Transcript p. 129 lines 2-6)

924 Julie Greni (now Sauter) lived with her parents on a farm near Bowman

until 1974 when she and her mother moved into Bowman where Julie attended high
school. (Appendix pp. 62-64; Transcript pp. 51-53) . She graduated Bowman High

School in 1977. Id. Upon graduation, she went to Concordia College in Minnesota in



1977, received a degree in 1981. Id. She worked in a bank in Moorhead Minnesota for a
year and then went to Colorado in 1982, attended law school in Colorado and received a
degree in 1985. Id. She then moved to Loveland, Colorado and practiced law for about a
year and then eventually moved to Greeley Colorado where she and her husband
presently reside. Id.

9925 Julie Greni, now Julie Sauter, was deeded 800 acres of pasture land from a
trust on May 22, 1990. (Appendix p. 52: PI’s Trial Ex. 11- Warranty Deed: 5/90
Greni to Sauter) . The land is located in Tnshp 129 R 103 in sections 4, 11, and 13. Julie
Greni then deeded the property to herself as Julie Sauter on January 17, 1992. (Appendix
p. 53: PPs Trial Ex. 12- Warranty Deed: 1992 Sauter to Sauter). Julie Sauter then
transferred the property, to a trust on May 30, 2014. (Appendix p. 54-55: PP’s Trial Ex.
13- Warranty Deed: 1992 Sauter to Trust). Section 14 was added at that time but it is
not directly relevant to this matter. The Trust is the Plaintiff in this matter.

926 She never personally ran cattle or farmed the land which she owned or
which the Trust eventually owned. She has rented out all her land since 1990. She also

rents out a house in Bowman which she owns. She stated:

Q: Julie, since you obtained ownership of the property in 1990, what
did you use the fence for?

A: Well, the land is - - is - - over my life has been pastureland. It was
grassland, and so since I owned it very year, I have leased it out to
different parties.

(Appendix p. 59; Transcript p. 25, lines 13-18)

927 Kurt Heinrich owned part of Section 13. He had leased from Sauter since
2008 the remainder of Section 13 and then entered into a renewal 2-year lease with

Sauter. (Appendix p. 49: P’s Ex. 2- Sauter to Heinrich Lease). On September 28, 2012,



Heinrich sold his land to the Millers. (Appendix p. 45-46: D’s Ex. A). He then subleased
the Sauter property to the Millers until February 5, 2014 at which time the Millers leased
directly from Sauter. (Appendix p. 51: D’s Ex. F).

928 In the spring of 2012, the Millers discovered that a creek which runs
through both the Miller property and the Sauter property was poisonous to cattle.
(Appendix pp. 79-81, Transcript p. 129 lines 16-25; p. 130 lines 1-25; p. 131 lines 1-
3). It killed two of their cattle because of high sulfates. Id. They decided to drill a well
for water. They were required to survey the property before a driller would drill and so
they had the property surveyed which was completed October 22, 2013 . (Appendix p.
57: D’s Ex. C). The Millers then proceeded to put a well in and about the same time
removed the “Original Fence” and put up their own fence along the surveyed line.

929  When Sauter discovered the old fence was gone, and the Millers were putting in a

well, she initiated this action.




STANDARD OF REVUE
930 A party claiming adverse possession has certain hurdles to overcome.
31 A. A Statutory Presumption Exists That One Who
has Legal Title is Possessed of Disputed Premises

In every action for the recovery of real property or for the possession
thereof, the person establishing a legal title to the premises must be
presumed to have been possessed thereof within the time required by
law, and the occupation of such premises by any other person must be
deemed to have been under and in subordination to the legal title,
unless it appears that such premises have been held and possessed
adversely to such legal title for twenty years before the
commencement of such action.

NDCC 28-01-07; Grandin v. Gardiner, 63 N.W.2d 128 (N.D. 1954) (The presumption of
the law is against, and not in favor of, an adverse possession.)
9132 B. Clear and Convincing

To constitute an effective adverse possession, all the elements must be
satisfied, and if a single element is wanting, the possession will not
confer title. See 2 C.J.S. Adverse Possession § 25, at 678 (1972). The
burden is on the person claiming property by adverse possession to
prove the claim by clear and convincing evidence, and every
reasonable intendment will be made in favor of the true owner.

Moody v. Sundley, 2015 ND 204, 868 N.W.2d 491; Gruebele v. Geringer, 2002 ND 38,

640 N.W.2d 454.

933 “Whether there has been an adverse possession is a question of fact, which
will not be reversed on appeal unless it is clearly erroneous.” Moody v. Sundley, 2015 ND

204, 868 N.W.2d 491; Gruebele v. Geringer, 2002 ND 38, 16, 640 N.W.2d 454, 457,

Benson v. Taralseth, 382 N.W.2d 649 (N.D. 1986).
934 C. Finding of Fact:

In an appeal from a bench trial, the trial court’s findings of fact are
reviewed under the clearly erroneous standard of review and



its conclusions of law are fully reviewable. A finding of fact is
clearly erroneous if it is induced by an erroneous view of the law,
if no evidence exists to support it, or if, after reviewing all of the
evidence, this court is convinced a mistake has been made.

Moody v. Sundley, 2015 ND 204, 868 N.W.2d 491; Adams. v. Adams, 2015 ND 112, 863
N.W.2d 232.
9GS D. Abuse of Discretion:

When a district court may do something, it is generally a matter of
discretion. A district court abuses its discretion if it acts in an
arbitrary, unreasonable, or unconscionable

manner, or when its decision is not the

product of a rational mental process leading to a reasoned
determination.

Adams v. Adams, 2015 ND 112, 863 N.W.2d 232, 238.




DISCUSSION

THE LAW OF ADVERSE POSSESSION

936 The law of adverse possession is controlled by statute as well as case
law.
9937 First, a claimant must show actual possession and then satisfy the

elements of adverse possession. Brooks v. Bogart, 231 N.W.2 746 12 (N.D. 1975). The
law in North Dakota is that a claimant must show possession for a twenty year period
immediately preceding the commencement of the action.

The statute of limitations for quiet title actions based on adverse

possession or acquiescence is found in N.D.C.C. § 28-01-04, which

provides:

No action for the recovery of real property or for the possession
thereof may be maintained, unless the plaintiff, his ancestor,
predecessor, or grantor, was seized or possessed of the premises in

question within twenty years before the commencement of such
action.

James v. Griffin, 2001 ND 90, 626 N.W.2d 701 10
938 The court used the presence of the “Original Fence” as a sign that Sauter

had possession. In quieting title in Sauter in the subject 2 acres by adverse possession,

the court considered possession for the required 20-year period for a period of time
“beginning in the ‘60’s until removal by the Miller in 2014 and found that the 20 year

period of the existence of the fence “greatly exceeds the 20 years required for adverse

possession and acquiescence”. (Appendix p. 29; Memorandum Opinion Par. 17-18).

That was an error. The court should have considered the period of time immediately



preceding the commencement of the action, which was July 26, 2015 when Murtha
accepted service.
939 The “Original Fence” did not exist on July 26, 2015. The Miller’s
planned to drill a water well but were required to have a survey done first. So they did.
(Appendix p. 57; Def’s Trial Ex. C Brosz Engineering Survey dated October 22,
2013). When they reviewed the survey, the Millers discovered that the fence was on

- their land and so they took it down and established their well, and they took the fence
down in 2014 prior to building their own fence. They took the fence down prior to June
26, 2015. For this reason alone, Sauter cannot establish ownership for a relevant 20 year
period of time because the fence was gone prior to acceptance of service. The 20-year
period of time was interrupted.

40 A. ACTS CONSTITUTING ADVERSE POSSESSION NOT

BASED UPON A WRITTEN INSTRUMENT

For the purpose of constituting an adverse possession by a person
claiming title not founded upon a written instrument nor upon a
judgment or decree, land shall be deemed to have been possessed and
occupied only in the following cases:

1. When it has been protected by a

substantial enclosure; or

2. When it has been usually cultivated or

improved.
NDCC 28-01-11.

941 Even so, there is no evidence that Sauter maintained the fence. The trial

court determined that it was a substantial enclosure.

42 The court stated in his Memorandum Opinion “They both testified that
the fence was regularly maintained and its condition was sufficient to keep livestock in

or out of the respective properties.” (Appendix p. 23; Memorandum Opinion Par.



5). That is not accurate. Julie Sauter testified that fences should be maintained over the
years because of age, weather, wildlife, but never once described any efforts to maintain
the “Original Fence”. Her testimony was as follows:

Q: (Morowski): Do fences out in the country that enclose property such as
the Sauter property, do those fences require upkeep or do you just get to
build them and kind of leave them alone?

A: (Sauter): No, it’s not one of the- in my recollection, that wasn’t one of
my dad’s or any of the rancher’s favorite jobs, but now, it- you have to
keep an eye out and their lives are- excuse me- wildlife can run through
the fences. It can be just due to age, they have to have- have regular
maintenance.

Q: So, from your experience, it’s common for a fence to need to be

maintained?
Oh, Sure. If they’re down in a waterway or anything, sometimes flooding
in the spring will accumulate reeds and debris and will knock out a
fence or, again, some wildlife. Wires break. You just have to- and
sometimes an old wood post needs to be replaced.

(Appendix pp. 60-61: Transcript p. 45, line 1 and p. 46 lines 2-15).

q43 Even though she agreed that a fence should have maintenance, she

provided no evidence or testimony that she maintained the fence either in the 20 years

preceding the commencement of the action or at any time. Sauter was an absentee

landlord. She testified that she has leased out all the property ever since she inherited it

in 1990. (Appendix p. 59; Transcript p. 25, lines 12-18).

944 Sauter leased by mail. She leased to Kurt and Katina Heinrich for five
years. (Appendix p. 66; Transcript p. 65, lines 20-25 continued on to Appendix p.

67, lines 1-6). And she testified that she never even met Heinrich. (Appendix p. 66;

Transcript p. 65, lines 12-18).

45 Mr. Sauter added very little. He testified that the fence could hold sheep

but that was because the wires were low to the ground. He said:



Would a wire laying on the ground serve any good purpose
where there are grazing cattle located on the property?
Not unless the other side had sheep, I guess.

Since 1990, have you personally done any repairs on the
“Original Fence” as we’re calling it?
Did I personally repair any of that fence?

Yeah.
I don’t believe I had to.

2R B R 2 R

(Appendix p. 68; Transcript p. 82, lines 9-16).
946 Carol Sauter testified as follows:

You heard the testimony and saw the exhibits related to the
original fence as we call it.
Yes.

You’re familiar with this fence.
Yes.

Can you tell me or describe the condition of this fence?
Junk.

Go ahead.

Wire down. Cattle get caught in it, get cut and that’s a problem
with cattle.

PR ZER 2R » R

Q: Well, I understand that part, but I’m talking about the condition
of the fence.
A: It was junk. Wire broke. Posts down.

(Appendix pp. 75-76; Transcript p. 104 lines 17-25, p. 105 lines 1-6).

47 Jim Miller testified that

And just before- or did you tear the old fence down?
Yes we did.

The original fence?
Yes, we did.

And before you tore it down, describe the condition of that fence.
Junk.

PR 2R 2R



Q: And what do you mean by that?
A: Unuseable, crooked. Off by 30 feet, H braces shot. Total rebuild
absolutely necessary.

(Appendix p. 81; Transcript p. 134 lines 8-18).
948 Jim Miller testified that after they purchased the land from Heinrich in
2012, they lost two head of cattle to poisonous water. (Appendix p. 80; Transcript p.
130 lines 3-18). The water was from the creek that ran through both the Miller’s land
and through pasture leased from Sauter. (Appendix p. 85; Transcript p. 136, lines 1-
21). The Millers leased from Sauter in 2012 but did not put any cattle onto the leased
pasture until 2015 when they put up their own fence. (Appendix p. 85; Transcript p.
136, lines 1-13). He couldn’t use the leased pasture because “It (the fence) wouldn’t

hold cattle.” Id. at lines 1-2.

49 B. ELEMENTS OF ADVERSE POSSESSION

950 “To satisfy the elements for adverse possession, the acts on which the
claimant rely must be actual, visible, continuous, notorious, distinct, and hostile, and of
such character to unmistakably indicate an assertion of claim of exclusive ownership by
the occupant. Torgerson v. Rose, 339 N.W.2d 79, 84 (N.D. 1983).

1. Hostile Intent

951 Plaintiff must prove intent to actually own the disputed property.
“Claimant must intend to hold land as the claimant’s own against owner and all of the

world to the exclusion of all others.” 3 Am. Jur. 2d. Adverse Possession § 51.

If a party, through ignorance, inadvertence, or mistake, occupies up to a
given line beyond such parties actual boundary, believing it to be the true
line, but not having the intention to claim title to that extent if it should be
ascertained that such line is on is on a neighbor’s land, an indispensable
element of adverse possession is wanting. In such case, the intent to claim
title is not absolute, but provisional, and consequently, the possession is



not hostile. Thus, where the possession is up to a fixed boundary under a
mistake as to the true line and the intention is to hold only to the true line,
such possession is not hostile and will not ripen into title.

3 Am. Jur. 2d. Adverse Possession § 59 Intent to Claim to True Boundary.

952 “The term ‘hostile” as employed in the law of adverse possession is a
term of art and does not imply ill will, rather, hostile use is that which is inconsistent
with the right of the owner, without permission asked or given, and which would entitle
the owner to a cause of action against the intruder.” Wengel v. Wengel, 714 N.W.2d 371
(Mich. App. 2006).

953 As far as the fence is concerned, no evidence exists to establish when the
fence was built or why it was built or who built it.

9154 The strip of land was never cultivated or improved.

2. Open, Notorious and Visible

955 “The words “open and notorious possession” as applied to the adverse
holding on land by another, mean that the adverse claim of ownership must be
evidenced by such conduct as is sufficient to put a man of ordinary prudence on notice
of the fact that the land in question is held by the claimant as his own, including notice

both to the real owner and to the public.” 3 Am. Jur. 2d. Adverse Possession § 69;

Generally, Open, Notorious and Visible; Weber v. Detroit, 123 N.W. 540, (Mich. 1956)

(Title to lands cannot be maintained by an unexpressed claim existing in the mind of the

claimant. Her adverse possession can only commence where she had in some way

notified the public of her adverse claim).
956 The Miller’s paid the taxes on the land which contains the disputed

property for the years 2012 (pro-rated), 2013, 2014 and 2015. (Appendix pp. 83-84;



Transcript p. 133 lines 8-25 and p. 134, line 1) (Appendix p. 58, D’s Ex. D-3-
County Tax Statement). On cross examination, Sauter tried to claim that she paid
taxes on the disputed property but her explanation was that she must have paid because
she paid taxes on her land and since she believed she owned the disputed property,
somehow she paid the taxes on the disputed property. In any event, she had no
evidence to support her account.

q57 Sauter was asked about the fence:

Q: And what did you use the fence for?

A: Oh, the fence for? I’'m sorry. Well, that’s certainly to
communicate to not only my tenants, my lessees, but to the
neighbors, as where the boundaries were, as to what land was
mine and what land was theirs, and of course, also to keep the
livestock where they belonged.

(Appendix p. 85; Transcript p. 136, lines 1-13).

958 But she never communicated to the Millers that she was claiming the 2

acres until late in the game. Jim Miller testified that he wasn’t aware of a problem until

June 20, 2014.
Q: When did you first find out that Julie Sauter or her trust
was claiming some property that you believe you owned?
A: June 20™ of 2014.
Q: What happened?
A: Well, we met over in the pasture, and we- that was after we

had the property surveyed and we had survey stakes out,
and she asked me why I didn’t asked them about drilling a
water well on this property, and I said “What? You mean
I’ve got to ask you about drilling a water well on our own

property?” And she said “Well, I’m not sure that’s your
property or our property.” And I said, “Oh, wait a minute.
You see those stakes? That’s the property line. We had it
surveyed.” And then she started talking about this adverse
possession.



Q: This was the first time that you became aware that she is
claiming this strip of land as hers?

A: Yes
(Appendix pp. 81-82; Transcript p. 131 lines 17-25 and p. 132 lines 1-8 ).
959 Sauter even had the opportunity to give notice. As has been established,
the Millers assumed the Heinrich lease and then purchased the Heinrich land September
2012. By this time, the Millers had already lost 2 head of cattle to poisonous water from
a creek that ran through owned and leased land. They then entered into their own lease
with Sauter in February, 2013. According to the testimony of Carol Miller, Julie Sauter
and her husband visited the Millers at the Miller ranch house late August 2013.
(Appendix p. 71; Transcript p. 94, lines 11-24 ). It was at that time Carol Miller told
Julie Sauter of the Millers’ plan to establish a well. Carol Miller was talking to Sauter
on the Miller’s driveway on the front part of Sauter’s vehicle. (Appendix p. 72;
Transcript p. 95, lines 4-22). Carol told Julie Sauter in person of the Millers’ plan to
drill and used a map to show exactly where the Millers were going to put the well.
(Appendix p. 56; D’s Exhibit B- Map of Grand River Plat); Appendix p. 73,

Transcript lines 1-25). And Sauter said nothing. (Appendix p. 74; Transcript p.

101, limes 1-11). Sauter admitted that she and her husband visited the Millers but

denied that Carol Miller was present.
160 Nothing in the deeds which transferred property to Julie Greni, then to

Julie Sauter then to the trust ever mentioned or described the disputed property.

(Appendix pp. 52-55; P’s Exhibits 11, 12 and 13). Nothing in the leases to Heinrich

or to the Millers ever described the disputed property. (Appendix pp. 49-50; P’s



Exhibits 2 and 3). The tax statement does not describe the property. (Appendix p. 58;
P’s Exhibit D-3).

€61  Sauter had only a vague idea what the description of the strip was. She never
had the land surveyed. . (Appendix p. 65; Transcript p. 60, line 2-5)

962 An un-maintained fence cannot be construed to provide such notice.
963 “The law will not allow the property of a person to be taken by another

upon slight presumptions or possibilities.” In re Estate of Hazelbaker, 243 P.3d 382

(Kan.App. 2010).

ACQUIESECENCE

964 In addition to her claim for adverse possession, Sauter claims ownership
by acquiescence. The doctrine of acquiescence has the character of a back-up theory if a

party cannot prevail on a claim of adverse possession. North Dakota explains the

theory:

The doctrine of acquiescence was created to allow a person to acquire
property when occupying part of a neighbor's land due to an honest
mistake as to the location of the true boundary, because the adverse
intent requirement of the related doctrine of adverse possession could
not be met under those circumstances. Production Credit Association
v. Terra Vallee, Inc., 303 N.W.2d 79, 83-84 (N.D. 1981). To establish
a new boundary line by acquiescence, it must be shown by clear and

convincing evidence that the parties recognized the new boundary line
as a boundary, and not a mere barrier, for at least 20 years. Although
acquiescence may be found from a party's silence, or inferred from
conduct, Ward v. Shipp, 340 N.W.2d 14, 16 (N.D. 1983), the burden
of proving acquiescence rests with the person claiming property to the
exclusion of the true owner.

James v. Griffin, 2001 ND 90, 626 N.W.2d 701 q10.
q65 The interesting part of North Dakota’s law of acquiescence is that

the twenty year period is not just any twenty year period but rather it is the twenty



year period immediately preceding the commencement of the action: the same rule
as applies to adverse possession. The James court made that clear:

Unless James was possessed of the property at issue within 20 years

before beginning the quiet title action, James is barred from

maintaining an action to quiet title to the property based on the

doctrine of acquiescence. See Haas v. Bursinger, 470 N.W.2d 222,

223 (N.D. 1991). Under the plain terms of the statute, the 20-year

period is measured back from the commencement of the action.
Id. at §12 .(where appeals court denied claim of acquiescence when property was
temporarily deeded to City of Wahpeton and there was no evidence that the City
acquiesced to claimed boundary).
966 Both parties must acknowledge and accept the fence as a boundary. It is
evident that the Millers did not accept the fence as a boundary. They surveyed their
property and then tore the fence down prior to the commencement of the action. They
put a well on the disputed property prior to the commencement of the action. Certainly
the Miller did not acquiesce prior to the commencement of the action. The court
determined that there was an inference that Heinrich acknowledged that the fence was a

border. “By their testimony that nobody voiced a contrary view, especially after an

incident in 1974, they indicated or inferred that prior owners of the Millers’ land also

recognized it as a boundary or acquiesced in that understanding thereafter.” (Appendix
P. 23; Memorandum Opinion, para. 5). There is no evidence that the previous owner

of the Miller property, Kurt Heinrich, ever acknowledged the fence as a border. Curt

Heinrich was not a witness. The court is fashioning a judgment on the basis of Sauter
claiming that she thinks Heinrich acknowledged that the Original Fence was a border.
This hardly meets the burden of “clear and convincing”. Besides that, the James court

places the burden on the claimant to show with clear and convincing that Heinrich



recognized the fence as a boundary. James supra at §9. Heinrich owned the Miller
property within the 20 year period preceding July 26, 2015. (Appendix p. 45; D’s
Exhibit A Warranty Deed). The court even mentions previous owners other than
Heinrich, and there was no such evidence.

TRESPASSING
967 The trial court concluded that if the right of ownership is established by
adverse possession or acquiescence during any proscribed period of time, then title
passes without adjudication. Thus, the losing party is subject to a claim for trespassing
from the time when first title matured with the passage of the proscribed time
(presuming the other elements are satisfied), not when judgment passes title. (Appendix
pp- 27-28; Memorandum Opinion, para. 13-16). This rule is not in harmony with
North Dakota’s approach which is “A rule allowing record title of property to be lost by
a 20-year period of unadjudicated acquiescence occurring in the distant past does not
foster predictability and certainty of property rights. See generally Owen L. Anderson &
Charles T. Edin, The Growing Uncertainty of Real Estate Titles, 65 N.D.L.Rev. 1
(1989). “ James v. Griffin, 2001 ND 90, 626 N.W.2d 701, §14 . Although acquiescence

was the issue in the James court, the court used the same law as applied to adverse

possession which is a 20-year period immediately prior to the commencement of the

action.

968 Such a rule as the trial court urges would in effect eliminate title

“opinions and would no doubt make lenders nervous.



EQUITY
969 Just as a matter of fairness, another barbed wire fence ran north and
south along the west side of Millers’ property between the section 13 Miller property
and section 14 Sauter property. The Millers had a second survey done because either the
surveyed stakes were either pulled our or broke off. The Millers’ survey showed the
fence encroached onto Sauters land in Section 14 fencing off more than 28 feet in

Millers’ favor. Carol testified:

Are you claiming anything-any ownership of that land?
No.

And why not?
Well, the surveyed line is the property line. They gained it. Let’s
have it put where it should be.

2R 2R

Q: So, it’s not your land?
A: No.

(Appendix pp. 77-78; Transcript p. 106 lines 7-25, p. 107 lines 1-15).

9970 That fence wouldn’t hold cattle either. (Appendix p. 77; Transcript
p. 106 lines 2-6).

ATTORNEY FEES

971 Attorney fees are a matter of discretion with the court. The trial court

awarded attorney fees for violation of an injunction and for discovery conduct. The
injunction was to keep the Millers off their own property.

CONCLUSION

q72 This appears to be a fight over water. Sauter’s only income is from rental

of her property. Cattle need water and the Millers have a well on 1.97 acres which Julie

Sauter would like to have.



973 The trial court’s interpretation of the law of adverse possession and
acquiescence was incorrect. The court ignored the Millers’ testimony that the fence was
in disrepair and not a substantial enclosure, ignored the fact that the Miller paid the
taxes on the disputed property, ignored the fact that no lease or deed ever mentioned the
1.97 acres, ignored the fact that the Millers or anyone else for that matter ever got notice
of Saute’s intent to claim the disputed property.
q74 The Millers relied on the recorded deeds and the survey accepting them
as true. Banks do their due diligence and rely upon the abstract.
q75 The Millers ask the Court to reverse the trial court’s rulings and quiet
title to the disputed land. The Millers would ask the Court to reverse the trial court’s
ruling about when an adverse claimant owns disputed real property, but that issue has
already been decided.
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